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APPEAL by bankruptcy trustee from judgment reported at People's Department Stores Ltd. (1992) Inc., Re (2003), 2003
CarswellQue 145, (sub nom. Peoples Department Stores Inc, (Trustees of) v, Wise) 224 D.L.R. (4th) 509, [2003] R.J.Q.
796, 41 C.B.R. (4th) 225 (C.A. Que.), allowing appeal by directors of bankrupt corporation from judgment allowing
trustee's motion to recover funds of corporation and finding directors personally liable.

POURVOI du syndic de faillite a rencontre de l'arret publie a People's Department Stores Ltd. (1992) Inc., Re (2003),
2003 CarswellQue 145, (sub nom. Peoples Department Stores Inc, (Trustees of) v. Wise) 224 D.L.R. (4th) 509, [2003]
R.J.Q. 796, 41 C.B.R. (4th) 225 (C.A. Quo), qui a accueilli le pourvoi des administrateurs dune societe en faillite à
l'encontre du jugement qui avait accueilli la requete en recouvrement des fonds de la societe presentee par le syndic et
condamne personnellement les administrateurs,

Major, Deschamps JJ.:

I. Introduction

1 The principal question raised by this appeal is whether directors of a corporation owe a fiduciary duty to the
corporation's creditors comparable to the statutory duty owed to the corporation. For the reasons that follow, we
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conclude that directors owe a duty of care to creditors, but that duty does not rise to a fiduciary duty. We agree with the
disposition of the Quebec Court of Appeal• The appeal is therefore dismissed.

2 As a result of the demise in the mid-1990s of two major retail chains in eastern Canada, Wise Stores Inc, ("Wise")
and its wholly-owned subsidiary, Peoples Department Stores Inc. ("Peoples"), the indebtedness of a number of Peoples'
creditors went unsatisfied. In the wake of the failure of the two chains, Caron Belanger Ernst & Young Inc., Peoples'
trustee in bankruptcy (tlie "trustee"), brought an action against the directors of Peoples• To address the trustee's claims,
the extent of the duties imposed by s. 122(1) of the Canada Business Corporations Act, R.S.C. 1985, c. C-44 ("CBCA"),
upon directors with respect to creditors must be determined; we must also identify the purpose and reach of s. 100 of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA").

3 In our view, it has not been established that the directors of Peoples violated either the fiduciary duty or the duty
of care imposed by s. 122(1) of the CBCA• As for the trustee's submission regarding s. 100 of the BIA, we agree with
the Court of Appeal that the consideration received in the impugned transactions was not "conspicuously" less than fair
market value. The BIA claim fails on that basis.

IL Background

4 Wise was founded by Alex Wise in 1930 as a small clothing store on St-Hubert Street in Montreal. By 1992, through
expansion effected by a mix of internal growth and acquisitions, it had become an enterprise operating at 50 locations
with annual sales of approximately $100 million, and it had been listed on the Montreal Stock Exchange in 1986. The
stores were, for the most part, located in urban areas in Quebec. The founder's three sons, Lionel, Ralph and Harold
Wise (the "Wise brothers"), were majority shareholders, officers, and directors of Wise, Together, they controlled 75
percent of the firm's equity,

5 In 1992, Peoples had been in business continuously in one form or another for 78 years. It had operated as an
unincorporated division of Marks & Spencer Canada Inc. ("M & S") until 1991, when it was incorporated as a separate
company. M & S itself was wholly owned by the large British firm, Marks & Spencer plc. ("M & S plc."). Peoples' 81
stores were generally located in rural areas, from Ontario to Newfoundland. Peoples had annual sales of about $160
million, but was struggling financially, Its annual losses were in the neighbourhood of $10 million,

6 Wise and Peoples competed with other chains such as Canadian Tire, Greenberg, Hart, K-Mart, M-Stores,
Metropolitan Stores, Rossy, Woolco and Zellers, Retail competition in eastern Canada was intense in the early 1990s.
In 1992, M-Stores went bankrupt. In 1994, Greenberg and Metropolitan Stores followed M-Stores into bankruptcy.
The 1994 entry of Wal-Mart into the Canadian market, with its acquisition of over 100 Woolco stores from Woolworth
Canada Inc., exerted significant additional competitive pressure on retail stores,

7 Lionel Wise, the eldest of the three brothers and Wises executive vice-president, had expressed an interest in acquiring
the ailing Peoples chain from M & S as early as 1988, Initially, M & S did not share Wise's interest for the sale, but by
late 1991, M & S plc., the British parent company of M & S, had decided to divest itself of all its Canadian operations.
At this point, M & S incorporated each of its three Canadian divisions to facilitate the anticipated divestiture thereof.

8 The new-found desire to sell coincided with Wise's previously expressed interest in acquiring its larger rival. Although
M & S had initially hoped to sell Peoples for cash to a large firm in a solid financial condition, it was unable to do so,
Consequently, negotiations got underway with representatives of Wise. A formal share purchase agreement was drawn
up in early 1992 and executed in June 1992, with July 16, 1992 as its closing date.

9 Wise incorporated a company, 2798832 Canada Inc., for the purpose of acquiring all of the issued and outstanding
shares of Peoples from M & S. The $27- million share acquisition proceeded as a fully leveraged buyout. The portion of
the purchase price attributable to inventory was discounted by 30 percent. The discount was designed to inject equity into
Peoples in the fiscal year following the sale and to make use of some of the tax losses that had accumulated in prior years.
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10 The amount of the down payment due to M & S at closing, $5 million, was borrowed from the Toronto Dominion
Bank (the "TD Bank"). According to the terms of the share purchase agreement, the $22-million balance of the purchase
price would be carried by M & S and would be repaid over a period of eight years, Wise guaranteed all of 2798832
Canada Inc.'s obligations pursuant to the terms of the share purchase agreement.

11 To protect its interests, M & S took the assets of Peoples as security (subject to a priority in favour of the TD
Bank) and negotiated strict covenants concerning the financial management and operation of the company. Among
other requirements, 2798832 Canada Inc. and Wise were obligated to maintain specific financial ratios, and Peoples was
not permitted to provide financial assistance to Wise. In addition, the agreement provided that Peoples could not be
amalgamated with Wise until the purchase price had been paid. This prohibition was presumably intended to induce Wise
to refinance and pay the remainder of the purchase price as early as possible in order to overcome the strict conditions
imposed upon it under the share purchase agreement.

12 On January 31, 1993, 2798832 Canada Inc. was amalgamated with Peoples. The new entity retained Peoples'
corporate name. Since 2798832 Canada Inc, had been a wholly-owned subsidiary of Wise, upon amalgamation the new
Peoples became a subsidiary directly owned and controlled by Wise, The three Wise brothers were Peoples' only directors.

13 Following the acquisition, Wise had attempted to rationalize its operations by consolidating the overlapping
corporate functions of Wise a.nd Peoples, and operating as a group. The consolidation of the administration, accounting,
advertising and purchasing departments of-the two corporations was completed by the fall of 1993. As a consequence of
the changes, many of Wise's employees worked for both firms but were paid solely by Wise. The evidence at trial was that
because of the tax losses carried-forward by Peoples, it was advantageous for the group to have more expenses incurred
by Wise, which, if the group was profitable as a whole, would increase its after-tax profits. Almost from the outset,
the joint operation of Wise and Peoples did not function smoothly. Instead of the expected synergies, the consolidation
resulted in dissonance.

14 After the acquisition, the total number of buyers for the two companies was nearly halved. The procurement policy
at that point required buyers to deal simultaneously with suppliers on behalf of both Peoples and Wise. For the buyers,
this nearly doubled their administrative work. Separate invoices were required for purchases made on behalf of Wise
and Peoples, These invoices had to be separately entered into the system, tracked and paid.

15 Inventory, too, was separately recorded and tracked in the system. However, the inventory of each company was
handled and stored, often unsegregated, in shared warehouse facilities. The main warehouse for Peoples, on Cousens
Street in Ville St-Laurent, was maintained for and used by both firms. The Cousens warehouse saw considerable activity,
as it was the central distribution hub for both chains, The facility was open 18 hoti•s a day and employed 150 people
on two shifts who handled a total of approximately 30,000 cartons daily through 20 loading docks. It was abuzz with
activity.

16 Before long, the parallel bookkeeping combined with the shared warehousing arrangements caused serious problems
for both Wise and Peoples. The actual situation in the warehouse often did not mirror the reported state of the inventory
in the system. The goods of one company were often inextricably commingled and confused with the goods of the
other. As a result, the inventory records of both companies were increasingly incorrect. A physical inventory count was
conducted to try to rectify the situation, to little avail. Both Wise and Peoples stores experienced numerous shipping
disruptions and delays. The situation, already unsustainable, was worsening,

17 In October 1993, Lionel Wise consulted David Clement, Wise's (and, after the acquisition, Peoples') vice-president
of administration and finance, in an attempt to find a solution. In January 1994, Clement recommended and the tln•ee
Wise brothers agreed that they would implement a joint inventory procurement policy (the "new policy") whereby the
two firms would divide responsibility for purchasing, Peoples would make all purchases from North American suppliers
and Wise would, in turn, make all purchases from overseas suppliers. Peoples would then transfer to Wise what it had
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purchased for Wise, charging Wise accordingly, and vice versa, The new policy was implemented on February 1, 1994.
It was this arrangement that was later criticized by certain creditors and by the trial judge.

18 Approximately 82 percent of the total inventory of Wise and Peoples was purchased from North American suppliers,
which inevitably meant that Peoples would be extending a significant trade credit to Wise. The new policy was known
to the directors, but was neither formally implemented in writing nor approved by a board meeting or resolution.

19 On April 27, 1994, Lionel Wise outlined the details of the new policy at a meeting of Wise's audit committee.
A partner of Coopers & Lybrand was M & S's representative on Wise's board of directors and a member of the audit
committee. He attended the April 27th meeting and raised no objection to the new policy when it was introduced.

20 By June 1994, financial statements prepared to reflect the financial position of Peoples as of April 30, 1994 revealed
that Wise owed more than $18 million to Peoples, Approximately $14 million of this amount resulted from a notional
transfer of inventory that was cancelled following the period's end. M & S was concerned about the situation and started
an investigation, as a result of which M & S insisted that the new procurement policy be rescinded. Wise agreed to M &
S's demand but took the position that the former procurement policy could not be reinstated immediately. An agreement
was executed on September 27, 1994, effective July 21, 1994, and it provided that the new policy would be abandoned
as of January 31, 1995. The agreement also specified that the inventory and records of the two companies would be kept
separate, and that the amount owed to Peoples by Wise would not exceed $3 million,

21 Another result of the negotiations was that M & S accepted an increase in the amount of the TD Bank's priority to
$15 million and a new repayment schedule for the balance of the purchase price owed to M & S. The parties agreed to
revise the schedule to provide for 37 monthly payments beginning in July 1995. Each of the Wise brothers also provided
a personal guarantee of $500,000 in favour of M & S.

22 In September 1994, in light of the fragile financial condition of the companies and the competitiveness of the retail
market, the TD Bank announced its intention to cease doing business with Wise and Peoples as of the end of December
1994. Following negotiations, however, the bank extended its financial support until the end of July 1995. The Wise
brothers promised to extend personal guarantees in favour of the TD Bank, but this did not occur.

23 In December 1994, three days after the Wise brothers presented financial statements showing disappointing results
for Peoples in its third fiscal quarter, M & S initiated bankruptcy proceedings against both Wise and Peoples. A notice
of intention to make a proposal was filed on behalf of Peoples the same day. Nonetheless, Peoples later consented to the
petition by M & S, and both Wise and Peoples were declared bankrupt on January 13, 1995, effective December 9, 1994.
The same day, M & S released each of the Wise brothers from their personal guarantees. M & S apparently preferred to
proceed with an uncontested petition in bankruptcy rather than attempting to collect on the personal guarantees.

24 The assets of Wise and Peoples were sufficient to cover in full the outstanding debt owed to the TD Bank, satisfy
the entire balance of the purchase price owed to M & S, and discharge almost all the landlords' lease claims. The bulk
of the unsatisfied claims were those of trade creditors.

25 Following the bankruptcy, Peoples' trustee filed a petition against the Wise brothers. In the petition, the trustee
claimed that they had favoured the interests of Wise over Peoples to the detriment of Peoples' creditors, in breach of
their duties as directors under s. 122(1) of the CBCA, The trustee also claimed that the Wise brothers had, in the year
preceding the bankruptcy, been privy to transactions in which property had been transferred for conspicuously less than
fair market value within the meaning of s. 100 of the BIA.

26 Pursuant to art. 2501 of the Civil Code of Quebec, S.Q. 1991, c. 64 ("C.C.Q."), the trustee named Chubb Insurance
Company of Canada ("Chubb"), which had provided directors' insurance to Wise and its subsidiaries, as a defendant
in addition to the Wise brothers.
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27 The trial judge, Greenberg J., relying on decisions from the United Kingdom, Australia and New Zealand, held that
the fiduciary duty and the duty of care under s. 122 (1) of the CBCA extend to a company's creditors when a company is
insolvent or in the vicinity of insolvency. Greenberg J. found that the implementation, by the Wise brothers qua directors
of Peoples, of a corporate policy that affected both companies, had occurred while the corporation was in the vicinity
of insolvency and was detrimental to the interests of the creditors of Peoples. The Wise brothers were therefore found
liable and the trustee was awarded $4,44 million in damages. As Chubb had provided insurance coverage for directors,
it was also held liable, Greenberg J. also considered the alternative grounds under the BIA advanced by the trustee and
found the Wise brothers liable for the same $4.44 million amount on that ground as well, All the parties appealed.

28 The Quebec Court of Appeal, per Pelletier J.A., with Robert C.J.Q. and Nuss J.A. concurring, allowed the appeals
by Chubb and the Wise brothers. The Court of Appeal expressed reluctance to follow Greenberg J. in equating the
interests of creditors with the best interests of the corporation when the corporation was insolvent or in the vicinity
of insolvency, stating that an innovation in the law such as this is a policy matter more appropriately dealt with by
Parliament than the courts, In considering the trustee's claim under s. 100 of the BIA, Pelletier J.A. held that the trial
judge had committed a palpable and overriding error in concluding that the amounts owed by Wise to Peoples in respect
of inventory "were neither collected nor collectible". He found that the consideration received for the transactions had
been approximately 94 percent of fair market value, and he was not convinced that this disparity could be characterized
as being "conspicuously" less than fair market value. Moreover, he did not accept the broad meaning the trial judge
gave to the word "privy". Pelletier J.A. declined to exercise his discretion under s, 100(2) of the BIA to make an order in
favour of the trustee. In view of his conclusion that the Wise brothers were not liable, Pelletier J.A. allowed the appeal
with respect to Chubb,

III. Analysis

29 At the outset, it should be acknowledged that according to art. 300 of the C.C.Q. and s. 8.1 of the Interpretation Act,
R.S.C. 1985, c, 1-21, the civil law serves as a supplementary source of law to federal legislation such as the CBCA. Since
the CBCA does not entitle creditors to sue directors directly for breach of their duties, it is appropriate to have recourse
to the Civil Code of Quebec to determine how rights grounded in a federal statute should be addressed in Quebec, and
more specifically how s. 122(1) of the CBCA can he harmonized with the principles of civil liability: see R. Crete and S.
Rousseau, Droit des societEs par actions: prineipes fondamentaux (2002), at p. 58.

30 This case came before our Court on the issue of whether directors owe a duty to creditors, The creditors did not
bring a derivative action or an oppression remedy application under the CBCA. Instead, the trustee, representing the
interests of the creditors, sued the directors for an alleged breach of the duties imposed by s. 122(1) of the CBCA. The
standing of the trustee to sue was not questioned.

31 The primary role of directors is described in s. 102(1) of the CBCA:

102. (1) Subject to any unanimous shareholder agreement, the directors shall manage, or supervise the
management of, the business and affairs of a corporation.

As for officers, s. 121 of the CBCA provides that their powers are delegated to them by the directors:

121. Subject- to the articles, the by-laws or any unanimous shareholder agreement,

(a) the directors may designate the offices of the corporation, appoint as officers persons of full capacity,
specify their duties and delegate to them powers to manage the business and affairs of the corporation,
except powers to do anything referred to in subsection 115(3);

(b) a director may be appointed to any office of the corporation; and

(c) two or more offices of the corporation may be held by the same person.
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Although the shareholders are commonly said to own the corporation, in the absence of a unanimous shareholder
agreement to the contrary, s. 102 of the CBCA provides that it is not the shareholders, but the directors elected by the
shareholders, who are responsible for managing it, This clear demarcation between the respective roles of shareholders
and directors long predates the 1975 enactment of the CBCA: see Automatic Self Cleansing Filter Syndicate Co. v.
Cunninghame, [1906] 2 Ch. 34 (Eng. Ch.); see also art, 311, C.C.Q.

32 Subsection 122(1) of the CBCA establishes two distinct duties to be discharged by directors and officers in managing,
or supervising the management of, the corporation:

122, (1) Every director and officer of a corporation in exercising their powers and discharging their duties shall

(a) act honestly and in good faith with a view to the best interests of the corporation; and

(b) exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable
circumstances.

The first duty has been referred to in this case as the "fiduciary duty", It is better described as the "duty of loyalty". We
will use the expression "statutory fiduciary duty" for purposes of clarity when referring to the duty under the CBCA. This
duty requires directors and officers to act honestly and in good faith with a view to the best interests of the corporation.
The second duty is commonly referred to as the "duty of care". Generally speaking, it imposes a legal obligation upon
directors and officers to be diligent in supervising and managing the corporation's affairs.

33 The trial judge did not apply or consider separately the two duties imposed on directors by s. 122(1), As the Court
of Appeal observed, the trial judge appears to have confused the two duties. They are, in fact, distinct and are designed
to secure different ends. For that reason, they will be addressed separately in these reasons.

A. The Statutory Fiduciary Duty: Section 122(1 ) (a) of the CBCA

34 Considerable power over the deployment and management of financial, human, and material resources is vested in
the directors and officers of corporations. For the directors of CBCA corporations, this power originates in s. 102 of the
Act. For officers, this power comes from the powers delegated to them by the directors. In deciding to invest in, lend to
or otherwise deal with a corporation, shareholders and creditors transfer control over their assets to the corporation, and
hence to the directors and officers, in the expectation that the directors and officers will use the corporation's resources
to make reasonable business decisions that are to the corporation's advantage.

35 The statutory fiduciary duty requires directors and officers to act honestly and in good faith vis-a-vis the corporation.
They must respect the trust and confidence that have been reposed in them to manage the assets of the corporation in
pursuit of the realization of the objects of the corporation. They must avoid conflicts of interest with the corporation.
They must avoid abusing their position to gain personal benefit. They must maintain the confidentiality of information
they acquire by virtue of their position. Directors and officers must serve the corporation selflessly, honestly and loyally:
see K,P. McGuinness, The Law and Practice of Canadian Business Corporations (1999), at p. 715.

36 The common law concept of fiduciary duty was considered in B. (KL.) v. British Columbia, [2003] 2 S.C.R.
403, 2003 SCC 51 (S.C.C.). In that case, which involved the relationship between the government and foster children, a
majority of this Court agreed with McLachlin C.J, who stated, at paras. 40-41 and 49:

...Fiduciary duties arise in a number of different contexts, including express trusts, relationships marked by
discretionary power and trust, and the special responsibilities of the Crown in dealing with aboriginal interests....

What might the content of the fiduciary duty be if it is understood ... as a private law duty arising simply from the
relationship of discretionary power and trust between the Superintendent and the foster children? In Lac Minerals
Ltd. v, International Corona Resources Ltd., [1989] 2 S.C,R, 574, at pp, 646-47, La Forest J, noted that there are
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certain common threads running through fiduciary duties that arise from relationships marked by discretionary
power and trust, such as loyalty and "the avoidance of a conflict of duty and interest and a duty not to profit at the
expense of the beneficiary". However, he also noted that "[t]he obligation imposed may vary in its specific substance
depending on the relationship" (p. 646)....

_concern for the best interests of the child informs the parental fiduciary relationship, as La Forest J. noted in M.
(K) v, M, ( H. )„mpra, at p. 65. But the duty imposed is to act loyally, and not to put one's own or others' interests
ahead of the child's in a manner that abuses the child's trust..„ The parent who exercises undue influence over the
child in economic matters for his own gain has put his own interests ahead of the child's, in a manner that abuses
the child's trust in him, The same may be said of the parent who uses a child for his sexual gratification or a parent
who, wanting to avoid trouble for herself and her household, turns a blind eye to the abuse of a child by her spouse.
The parent need not, as the Court of Appeal suggested in the case at bar, be consciously motivated by a desire for
profit or personal advantage; nor does it have to be her own interests, rather than those of a third party, that she
puts ahead of the child's, It is rather a question of disloyalty -- of putting someone's interests ahead of the child's in
a manner that abuses the child's trust. Negligence, even aggravated negligence, will  not ground parental fiduciary
liability unless it is associated with breach of trust in this sense. [Emphasis added.]

37 The issue to be considered here is the "specific substance" of the fiduciary duty based on the relationship of directors
to corporations under the CBCA,

38 It is settled law that the fiduciary duty owed by directors and officers imposes strict obligations: see Canadian
Aero Service Ltd. v, O'Malley (1973), [1974] S.C.R. 592 (S.C.C.), at pp. 609-10, per Laskin J. (as he then was), where it
was decided that directors and officers may even have to account to the corporation for profits they make that do not
come at the corporation's expense:

The reaping of a profit by a person at a company's expense while a director thereof is, of course, an adequate
ground upon which to hold the director accountable. Yet there may be situations where a profit must be disgorged, 
although not gained at the expense of the company, on the ground that a director must not be allowed to use
his position as such to make a profit even if it was not open to the company, as for example, by reason of legal
disability, to participate in the transaction. An analogous situation, albeit not involving a director, existed for all
practical purposes in the case of Phipps v. Boardman [[1967] 2 A.C. 46], which also supports the view that liability to
account does not depend on proof of an actual conflict of duty and self-interest. Another, quite recent, illustration
of a liability to account where the company itself had failed to obtain a business contract and hence could not be
regarded as having been deprived of a business opportunity is Industrial Development Consultants Ltd. v. Cooley
[[1972] 2 All E.R. 162], a judgment of a Court of first instance, There, the managing director, who was allowed to
resign his position on a false assertion of ill health, subsequently got the contract for himself. That case is thus also
illustrative of the situation where a director's resignation is prompted by a decision to obtain for himself the business
contract denied to his company and where he does obtain it without disclosing his intention. [Emphasis added.]

A compelling argument for making directors accountable for profits made as a result of their position, though not
at the corporation's expense, is presented by J. Brock, "The Propriety of Profitmaking: Fiduciary Duty and Unjust
Enrichment" (2000), 58 U. T. Fac. L. Rev. 185, at pp. 204-5.

39 However, it is not required that directors and officers in all cases avoid personal gain as a direct or indirect
result of their honest and good faith supervision or management of the corporation, In many cases the interests of
directors and officers will innocently and genuinely coincide with those of the corporation. If directors and officers
are also shareholders, as is often the case, their lot will automatically improve as the corporation's financial condition
improves. Another example is the compensation that directors and officers usually draw from the corporations they
serve. This benefit, though paid by the corporation, does not, if reasonable, ordinarily place them in breach of their
fiduciary duty. Therefore, all the circumstances may be scrutinized to determine whether the directors and officers have
acted honestly and in good faith with a view to the best interests of the corporation,

Vi4,-0.[AvvNext• CANADA Copyright Thornson Reuters Canada Limited or Its licensors (excluding individual court documents). All rights reserved,



People's Department Stores Ltd. (1992) Inc., Re, 2004 SCC 68, 2004 CSC 68, 2004...

2004 SCC 68, 2004 CSC 68, 2004 CarswellQue 2862, 2004 CarswellQue -2863...

40 In our opinion, the trial judge's determination that there was no fraud or dishonesty in the Wise brothers' attempts
to solve the mounting inventory problems of Peoples and Wise stands in the way of a finding that they breached their
fiduciary duty, Greenberg J. stated, at para. 180:

We hasten to add that in the present case, the Wise Brothers derived no direct personal benefit from the new domeStic
inventory procurement policy, albeit that, as the controlling shareholders of Wise Stores, there was an indirect
benefit to them. Moreover, as was conceded by the other parties herein, in deciding to implement the new domestic
inventory procurement policy, there was no dishonesty or fraud on their part.

The Court of Appeal relied heavily on this finding by the trial judge, as do we. At para, 84, Pelletier J.A, stated that:

[TRANSLATION] In regard to fiduciary duty, I would like to point out that the brothers were driven solely by the
wish to resolve the problem of inventory procurement affecting both the operations of Peoples Inc, and those of
Wise. [This is a] motivation that is in line with the pursuit of the interests of the corporation within the meaning of
paragraph 122(1)(a) C.B.C,A. and that does not expose them to any justified criticism.

41 As explained above, there is no doubt that both Peoples and Wise were struggling with a serious inventory
management problem, The Wise brothers considered the problem and implemented a policy they hoped would solve it.
In the absence of evidence of a personal interest or improper purpose in the new policy, and in light of the evidence of a
desire to make both Wise and Peoples "better" corporations, we find that the directors did not breach their fiduciary duty
under s. 122(1)(a) of the CBCA. See 820099 Ontario Inc. v. Harold E. Ballard Ltd. (1991), 3 B.L,R. (2d) 123 (Ont. Gen,
Div.) (affd (1991), 3 B.L.R. (2d) 113 (Ont. Div. Ct.)), in which Farley J., at p. 171, correctly observes that in resolving a
conflict between majority and minority shareholders, it is safe for directors and officers to act to make the corporation
a "better corporation".

42 This appeal does not. relate to the non-statutory duty directors owe to shareholders. It is concerned only with the
statutory duties owed under the CBCA. Insofar as the statutory fiduciary duty is concerned, it is clear that the phrase
the "best interests of the corporation" should be read not simply as the "best interests of the shareholders", From an
economic perspective, the "best interests of the corporation" means the maximization of the value of the corporation:
see E.M. Tacobucci, "Directors' Duties in Insolvency: Clarifying What Is at Stake" (2003), 39(3) Can. Bus. L.I. 398, at
pp. 400-1. However, the courts have long recognized that various other factors may be relevant in determining what
directors should consider in soundly managing with a view to the best interests of the corporation. For example, in Teck
Corp. v. Millar (1972), 33 D,L.R. (3d) 288 (B.C. S.C.), Berger J. stated, at p. 314:

A classical theory that once was unchallengeable must yield to the facts of modern life. In fact, of course, it has. If
today the directors of a company were to consider the interests of its employees no one would argue that in doing
so they were not acting bona fide in the interests of the company itself. Similarly, if the directors were to consider
the consequences to the community of any policy that the company intended to pursue, and were deflected in their
commitment to that policy as a result, it could not be said that they had not considered bona fide the interests of
the shareholders.

I appreciate that it would be a breach of their duty for directors to disregard entirely the interests of a company's
shareholders in order to confer a benefit on its employees: Parke v. Daily News Ltd, [1962] Ch, 927. But if they
observe a decent respect for other interests lying beyond those of the company's shareholders in the strict sense, that
will not, in my view, leave directors open to the charge that they have failed in their fiduciary duty to the company.

The case of Olympia & York Enterprises Ltd. v, Hiram Walker Resources Ltd. (1986), 59 O.R. (2d) 254 (Ont, Div. Ct.),
approved, at p, 271, the decision in Teck, supra. We accept as an accurate statement of law that in determining whether
they are acting with a view to the best interests of the corporation it may be legitimate, given all the circumstances of a
given case, for the board of directors to consider, inter alia, the interests of shareholders, employees, suppliers, creditors,
consumers, governments and the environment.
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43 The various shifts in interests that naturally occur as a corporation's fortunes rise and fall do not, however, affect
the content of the fiduciary duty under s. 122(1)(a) of the CBCA. At all times, directors and officers owe their fiduciary
obligation to the corporation. The interests of the corporation are not to be confused with the interests of the creditors
or those of any other stakeholders,

44 The interests of shareholders, those of the creditors and those of the corporation may and will be consistent with
each other if the corporation is profitable and well capitalized and has strong prospects. However, this can change if
the corporation starts to struggle financially. The residual rights of the shareholders will generally become worthless if a
corporation is declared bankrupt. Upon bankruptcy, the directors of the corporation transfer control to a trustee, who
administers the corporation's assets for the benefit of creditors,

45. Short of bankruptcy, as the corporation approaches what has been described as the "vicinity of insolvency", the
residual claims of shareholders will be nearly exhausted, While shareholders might well prefer that the directors pursue
high-risk alternatives with a high potential payoff to maximize the shareholders' expected residual claim, creditors in
the same circumstances might prefer that the directors steer a safer course so as to maximize the value of their claims
against the assets of the corporation.

46 The directors' fiduciary duty does not change when a corporation is in the nebulous "vicinity of insolvency".
That phrase has not been defined; moreover, it is incapable of definition and has no legal meaning. What it is obviously
intended to convey is a deterioration in the corporation's financial stability. In assessing the actions of directors it is
evident that any honest and good faith attempt to redress the corporation's financial problems will, if successful, both
retain value for shareholders and improve the position of creditors, If unsuccessful, it will not qualify as a breach of the
statutory fiduciary duty.

47 For a discussion of the shifting interests and incentives of shareholders and creditors, see W.D. Gray, "Peoples v.
Wise and Dyle..v: Identifying Stakeholder Interests upon or near Corporate Insolvency — Stasis or Pragmatism?" (2003),
39 Can, Bus. L.J. 242, at p. 257; E. M. Iacobucci & K.E. Davis, "Reconciling Derivative Claims and the Oppression
Remedy" (2000), 12 S. C. L. R. (2d) 87, at p, 114. In resolving these competing interests, it is incumbent upon the directors
to act honestly and in good faith with a view to the best interests of the corporation. In using their skills for the benefit of
the corporation when it is in troubled waters financially, the directors must be careful to attempt to act in its best interests
by creating a "better" corporation, and not to favour the interests of any one group of stakeholders, If the stakeholders
cannot avail themselves of the statutory fiduciary duty (the duty of loyalty, supra) to sue the directors for failing to take
care of their interests, they have other means at their disposal,

48 The Canadian legal landscape with respect to stakeholders is unique. Creditors are only one set of stakeholders, but
their interests are protected in a number of ways. Some are specific, as in the case of amalgamation: s. 185 of the CBCA.
Others cover a broad range of situations, The oppression remedy of s, 241(2)(c) of the CBCA and the similar provisions
of provincial legislation regarding corporations grant the broadest rights to creditors of any common law jurisdiction:
see D. Thomson, "Directors, Creditors and Insolvency: A Fiduciary Duty or a Duty Not to Oppress?" (2000), 58(1)
U.T. Fac. L. Rev. 31, at p, 48. One commentator describes the oppression remedy as "the broadest, most comprehensive
and most open-ended shareholder remedy in the common law world": S.M. Becic, "Minority Shareholders' Rights in
the 1980s" in Corporate Law in the 80s (1982), 311, at p, 312. While Beck was concerned with shareholder remedies, his
observation applies equally to those of creditors.

49 The fact that creditors' interests increase in relevancy as a corporation's finances deteriorate is apt to be relevant
to, inter (Ilia, the exercise of discretion by a court in granting standing to a party as a "complainant" under s. 238(d) of

-the CBCA as a "proper person" to bring a derivative action in the name of the corporation under ss, 239 and 240 of the
CBCA, or to bring an oppression remedy claim under s. 241 of the CBCA.

50 Section 241(2)(c) authorizes a court to grant a remedy
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if the powers of the directors of the corporation or any of its affiliates are or have been exercised in a manner

that is oppressive or unfairly prejudicial to or that unfairly disregards the interests of any security holder,
creditor, director or officer,,.

A person applying for the oppression remedy must, in the court's opinion, fall within the definition of "complainant"
found in s. 238 of the CBCA:

(a) a registered holder or beneficial owner, and a former registered holder or beneficial owner, of a security of
a corporation or any of its affiliates,

(b) a director or an officer or a former director or officer of a corporation or any of its affiliates,

(c) the Director, or

(d) any other person who, in the discretion of a court, is a proper person to make an application under this Part.

Creditors, who are not security holders within the meaning of para, (a), may therefore apply for the oppression remedy
under para. (d) by asking a court to exercise its discretion and grant them status as a "complainant".

51 Section 241 of the CBCA provides a possible mechanism for creditors to protect their interests from the prejudicial
conduct of directors. In our view, the availability of such a broad oppression remedy undermines any perceived need to
extend the fiduciary duty imposed on directors by s. 122(1)(a) of the CBCA to include creditors.

52 The Court of Appeal, at paras. 99-100, referred to 373409 Alberta Ltd. (Receiver of) v, Bank of Montreal, [2002] 4
S.C.R. 312, 2002 SCC 81 (S.C.C.), as an indication by this Court that the interests of creditors do not have any bearing
on the assessment of the conduct of directors, However, the receiver in that case was representing the corporation's rights
and not the creditors' rights; therefore, the case has no application in this appeal. 373409 Alberta Ltd. involved an action
taken by the receiver on behalf of the corporation against a bank for the tort of conversion. The sole shareholder, director
and officer of 373409 Alberta Ltd., who was also the sole shareholder, director and officer of another corporation,
Legacy Holdings Ltd., had deposited a cheque payable to 373409 Alberta Ltd, into the account of Legacy. While it
was recognized, at para. 22, that the diversion of money from 373409 Alberta Ltd. to Legacy "may very well have been
wrongful vis-à-vis [373409 Alberta Ltdd's creditors" (none of whom were involved in the action), no fraud had been
committed against the corporation itself and the bank, acting on proper authority, had not wrongfully interfered with
the cheque by carrying out the deposit instructions. The statutory duties of the directors were not at issue, nor were they
considered, and no assessment of the creditors' rights was made. With respect, Pelletier J.A.'s broad reading of 373409
Alberta Ltd, was misplaced.

53 In light of the availability both of the oppression remedy and of an action based on the duty of care, which will be
discussed below, stakeholders have viable remedies at their disposal. There is no need to read the interests of creditors
into the duty set out in s. 122(1)(a) of the CBCA. Moreover, in the circumstances of this case, the Wise brothers did not
breach the statutory fiduciary duty owed to the corporation.

B. The Statutory Duty of Care: Section 122(1)(b) of the CBCA

54 As mentioned above, the CBCA does not provide for a direct remedy for creditors against directors for breach
of their duties and the C.C.Q, is used as suppletive law,

55 In Quebec, directors have been held liable to creditors in respect of either contractual or extra-contractual
obligations. Contractual liability arises where the director personally guarantees a contractual obligation of the company.
Liability also arises where the director personally acts in a manner that triggers his or her extra-contractual liability. See
P. Martel, "Le 'voile corporatif — l'attitude des tribunaux face à Particle 317 du Code civil du Quebec" (1998), 58 R. du
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B. 95, at pp. 135-36; Brasserie Labatt ltee c. Lanoue, [1999] J.Q. No. 1108 (C.A. Que.), per Forget J.A., at para. 29. It is
clear that the Wise brothers cannot be held contractually liable as they did not guarantee the debts at issue here. Extra-
contractual liability is the remaining possibility.

56 To determine the applicability of extra-contractual liability in this appeal, it is necessary to refer to art. 1457 of
the C.C.Q.:

Every person has a duty to abide by the rules of conduct which lie upon him, according to the circumstances, usage
or law, so as not to cause injury to another.

Where he is endowed with reason and fails in this duty, he is responsible for any injury he causes to another person
by such fault and is liable to reparation for the injury, whether it be bodily, moral or material in nature.

He is also liable, in certain cases, to reparation for injury caused to another by the act or fault of another person
or by the act of things in his custody. [Emphasis added]

Three elements of art. 1457 of the C,C,Q, are relevant to the integration of the director's duty of care into the principles
of extra-contractual liability: who has the duty ("every person"), to whom is the duty owed ("another") and what breach
will trigger liability ("rules of conduct"). It is clear that directors and officers come within the expression "every person".
It is equally clear that the word "another" can include the creditors. The reach of art. 1457 of the C.C.Q. is broad and
it has been given an open and inclusive meaning. See Regent Taxi & Transport Co. v. Congregation des petits freres de
Marie, [1929] S.C.R. 650 (S.C.C.), per Anglin C.J., at p. 655 (rev'd on other grounds, [1932] 2 D.L.R. 70 (Que. K.13.));

,..to narrow the prima facie scope of art. 1053 C.C. [now art, 1457] is highly dangerous and would necessarily result
in most meritorious claims being rejected; many a wrong would be without a remedy,

This liberal interpretation was also affirmed and treated as settled by this Court in Lister v. McAnulty, [1944] S.C.R. 317
(S.C.C.), and Hopital Notre-Dame de l'Esperance c. Laurent (1977), [1978] 1 S.C.R. 605 (S.C.C.).

57 This interpretation can be harmoniously integrated with the wording of the CBCA, Indeed, unlike the statement of
the fiduciary duty in s. 122(1)(a) of the CBCA, which specifies that directors and officers must act with a view to the best
interests of the corporation, the statement of the duty of care in s. 122(1)(b) of the CBCA does not specifically refer to
an identifiable party as the beneficiary of the duty. Instead, it provides that "[e]very director and officer of a corporation
in exercising his powers and discharging his duties shall exercise the care, diligence and skill that a reasonably prudent
person would exercise in comparable circumstances." Thus, the identity of the beneficiary of the duty of care is much
more open-ended, and it appears obvious that it must include creditors. This result is clearly consistent with the civil law
interpretation of the word "another". Therefore, if breach of the standard of care, causation and damages are established,
creditors can resort to art. 1457 to have their rights vindicated. The only issue thus remaining is the determination of the
"rules of conduct" likely to trigger extracontractual liability. On this issue, art. 1457 is explicit.

58 The first paragraph of art. 1457 does not set the standard of conduct, Instead, it incorporates by reference s. 122(1)
(h) of the CBCA. The statutory duty of care is a "duty to abide by [a rule] of conduct which lie[s] upon [them], according
to the „. law, so as not to cause injury to another", Thus, for the purpose of determining whether the Wise brothers
can be held liable, only the CBCA is relevant. It is therefore necessary to outline the requirements of the duty of care
embodied in s. 122(1)(b) of the CBCA.

59 That directors must satisfy a duty of care is a long-standing principle of the common law, although the duty of
care has been reinforced by statute to become more demanding. Among the earliest English cases establishing the duty
of care were Dovey v. Cory, [1901] A.C. 477 (Eng, H.L.); Brazilian Rubber Plantation & Estates Ltd., Re, [1911] 1 Ch.
425 (Eng. Ch. Div.); and City Equitable Fire Insurance Co., Re (1924), [1925] 1 Ch. 407 (Eng, C.A.). In substance, these
cases held that the standard of care was a reasonably relaxed, subjective standard, The common law required directors
to avoid being grossly negligent with respect to the affairs of the corporation and judged them according to their own
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personal skills, knowledge, abilities and capacities, See McGuinness, supra, at p. 776: "Given the history of case law in
this area, and the prevailing standards of competence displayed in commerce generally, it is quite clear that directors
were not expected at common law to have any particular business skill or judgment".

60 The 1971 report entitled Proposals for a New Business Corporations Law for Canada (1971) ("Dickerson Report")
culminated the work of a committee headed by R.W. V. Dickerson which had been appointed by the federal government
to study the need for new federal business corporations legislation. This report preceded the enactment of the CBCA by
four years and influenced the eventual structure of the CBCA.

61 The standard recommended by the Dickerson Report was objective, requiring directors and officers to meet the
standard of a "reasonably prudent person" (vol. II, at. p. 74):

9.19

(1) Every director and officer of a corporation in exercising his powers and discharging his duties shall

(b) exercise the care, diligence and skill of a reasonably prudent person,

The report described how this proposed duty of care differed from the prevailing common law duty of care (vol. I, at
p. 83):

242, The formulation of the duty of care, diligence and skill owed by directors represents an attempt to upgrade
the standard presently required of them. The principal change here is that whereas at present the law seems to
be that a director is only required to demonstrate the degree of care, skill and diligence that could reasonably
be expected from him, having regard to his knowledge and experience -- Re City Equitable Fire Insurance Co.,
[1925] Ch. 425 -- under s. 9.19(1)(b) he is required to conform to the standard of a reasonably prudent man.
Recent experience has demonstrated how low the prevailing legal standard of care for directors is, and we have
sought to raise it significantly. We are aware of the argument that raising the standard of conduct for directors
may deter people from accepting directorships. The truth of that argument has not been demonstrated and we
think it is specious. The duty of care imposed by s. 9.19(1)(b) is exactly the same as that which the common law
imposes on every professional person, for example, and there is no evidence that this has dried up the supply
of lawyers, accountants, architects, surgeons or anyone else. It is in any event cold comfort to a shareholder
to know that there is a steady supply of marginally competent people available under present law to manage
his investment. [Emphasis added.]

62 The statutory duty of care in s. 122(1)(b) of the CBCA emulates but does not replicate the language proposed by the
Dickerson Report. The main difference is that the enacted version includes the words "in comparable circumstances",
which modifies the statutory standard by requiring the context in which a given decision was made to be taken into
account. This is not the introduction of a subjective element relating to the competence of the director, but rather the
introduction of a contextual element into the statutory standard of care. It is clear that s. 122(1)(b) requires more of
directors and officers than the traditional common law duty of care outlined in, for example, City Equitable Fire Insurance
Co., Re, supra.

63 The standard of care embodied in s, 122(1)(b) of the CBCA was described by Robertson J.A. of the Federal Court
of Appeal in Soper v. R. (1997), [1998] 1 F,C, 124 (Fed. C.A,), at para. 41, as being "objective subjective", Although that
case concerned the interpretation of a provision of the Income Tax Act, it is relevant here because the language of the
provision establishing the standard of care was identical to that of s. 122(1)(b) of the CBCA. With respect, we feel that
Robertson J.A.'s characterization of the standard as an "objective subjective" one could lead to confusion. We prefer to
describe it as an objective standard. To say that the standard is objective makes it clear that the factual aspects of the
circumstances surrounding the actions of the director or officer are important in the case of the s. 122(1)(b) duty of care,
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as opposed to the subjective motivation of the director• or officer, which is the central focus of the statutory fiduciary
duty of s. 122(1)(a) of the CBCA.

64 The contextual approach dictated by s.122(1)(b) of the CBCA not only emphasizes the primary facts but also
permits prevailing socio-economic conditions to be taken into consideration. The emergence of stricter standards puts
pressure on corporations to improve the quality of board decisions, The establishment of good corporate governance
rules should be a shield that protects directors from allegations that they have breached their duty of care. However,
even with good corporate governance rules, directors' decisions can still be open to criticism from outsiders, Canadian
courts, like their counterparts in the United States, the United Kingdom, Australia and New Zealand, have tended to
take an approach with respect to the enforcement of the duty of care that respects the fact that directors and officers
often have business expertise that courts do not. Many decisions made in the course of business, although ultimately
unsuccessful, are reasonable and defensible at the time they are made, Business decisions must sometimes be made, with
high stakes and under considerable time pressure, in circumstances in which detailed information is not available, It
might be tempting for some to see unsuccessful business decisions as unreasonable or imprudent in light of information
that becomes available ex post facto. Because of this risk of hindsight bias, Canadian courts have developed a rule of
deference to business decisions called the "business judgment rule", adopting the American name for the rule.

65 In Pente Investment Management Ltd. v. Schneider Corp, (1998), 42 O.R. (3d) 177 (Ont. C.A.), Weiler J.A. stated,
at p. 192:

The law as it has evolved in Ontario and Delaware has the common requirements that the court must be satisfied
that the directors have acted reasonably and fairly, The court looks to see that the directors made a reasonable
decision not a perfect decision. Provided the decision taken is within a range of reasonableness, the court ought not
to substitute its opinion for that of the board even thou •h subset cent events ma have cast doubt on the board's
determination. As long as the directors have selected one of several reasonable alternatives, deference is accorded
to the board's decision [references omitted]. This formulation of deference to the decision of the Board is known as
the "business judgment rule". The fact that alternative transactions were rejected by the directors is irrelevant unless
it can be shown that a particular alternative was definitely available and clearly more beneficial to the company
than the chosen transaction

[reference omitted]. [Emphasis added; italics in original.]

66 In order for a plaintiff to succeed in challenging a business decision he or she has to establish that the directors
acted (i) in breach of the duty of care and (ii) in a way that caused injury to the plaintiff: W.T. Allen, J.B. Jacobs, and
L.E. Strine, Jr., "Function Over Form: A Reassessment of Standards of Review in Delaware Corporation Law" (2001),
26 Del. J. Corp, L, 859, at p. 892.

67 Directors and officers will not be held to be in breach of the duty of care under s. 122(1)(b) of the CBCA if they act
prudently and on a reasonably informed basis, The decisions they make must be reasonable business decisions in light
of all the circumstances about which the directors or officers knew or ought to have known, In determining whether
directors have acted in a manner that breached the duty of care, it is worth repeating that perfection is not demanded.
Courts are ill-suited and should be reluctant to second-guess the application of business expertise to the considerations
that are involved in corporate decision making, but they are capable, on the facts of any case, of determining whether
an appropriate degree of prudence and diligence was brought to bear in reaching what is claimed to be a reasonable
business decision at the time it was made,

68 The trustee alleges that the Wise brothers breached their duty of care under s. 122(1)(b) of the CBCA by
implementing the new procurement policy to the detriment of Peoples' creditors. After considering all the evidence, we
agree with the Court of Appeal that the implementation of the new policy was a reasonable business decision that was
made with a view to rectifying a serious and urgent business problem in circumstances in which no solution may have
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been possible. The trial judge's conclusion that the new policy led inexorably to Peoples' failure and bankruptcy was
factually incorrect and constituted a palpable and overriding error.

69 In fact, as noted by Pelletier J.A., there were many factors other than the new policy that contributed more directly
to Peoples' bankruptcy, Peoples had lost $10 million annually while being operated by M & S. Wise, which was only
marginally profitable and solvent with annual sales of $100 million (versus $160 million for Peoples), had hoped to
improve the performance of its new acquisition. Given that the transaction was a fully leveraged buyout, for Wise and
Peoples to succeed, Peoples' performance needed to improve dramatically. Unfortunately for both Wise and Peoples,
the retail market in eastern Canada had become very competitive in the early 1990s, and this trend continued with the
arrival of Wal-Mart in 1994, At paras, 153 and 155, Pelletier J.A. stated:

[TRANSLATION] In reality, it was that particularly unfavourable financial situation in which the two corporations
found themselves that caused their downfall, and it was M. & S. that, to protect its own interests, sounded the charge
in December, rightly or wrongly judging that Peoples Inc.'s situation would only worsen over time. It is crystal-
clear that the bankruptcy occurred at the most propitious time for M. & S.'s interests, when inventories were high
and suppliers were unpaid. In fact, M. & S. recovered the entire balance due on the selling price and almost all of
the other debts it was owed.

...the trial judge did not take into account the fact that the brothers derived no direct benefit from the transaction
impugned, that they acted in good faith and that their true intention was to find a solution to the serious inventory
management problem that each of the two corporations was facing. Because of an assessment error, he also ignored
the fact that Peoples Inc, received a sizable [sic]consideration for the goods it delivered to Wise. Lastly, I note that
the act for which the brothers were found liable, i.e.. the adoption of a new joint inventory procurement policy, is
not as serious as the trial judge made it out to be and that, in opposition to his view, the act was also not the true
cause of the bankruptcy of Peoples Inc. [Emphasis added.]

70 The Wise brothers treated the implementation of the new policy as a decision made in the ordinary course of business
and, while no formal agreement evidenced the arrangement, a monthly record was made of the inventory transfers.
Although this may appear to he a loose business practice, by the autumn of 1993, Wise had already consolidated several
aspects of the operations of the two companies, Legally they were two separate entities. However, the financial fate of the
two companies had become intertwined. In these circumstances, there was little or no economic incentive for the Wise
brothers to jeopardize the interests of Peoples in favour of the interests of Wise. In fact, given the tax losses that Peoples
had carried forward, the companies had every incentive to keep Peoples profitable in order to reduce their combined
tax liabilities.

71 Arguably, the Wise brothers could have been more precise in pursuing a resolution to the intractable inventory
management problems, having regard to all the troublesome circumstances involved at the time the new policy was
implemented, But we, like the Court of Appeal, are not satisfied that the adoption of the new policy breached the duty
of care under s, 122(1)(b) of the CBCA. The directors cannot be held liable for a breach of their duty of care in respect
of the creditors of Peoples.

72 The Court of Appeal relied on two additional provisions of the CBCA that in its view could rescue the Wise
brothers from a finding that they breached the duty of care: ss. 44(2) and 123(4).

73 Section 44 of the CBCA, which was in force at the time of the impugned transactions but has since been repealed,
permitted a wholly-owned subsidiary to give financial assistance to its holding body corporate:

44.(1 ) Subject to subsection (2), a corporation or any corporation with which it is affiliated shall not, directly
or indirectly, give financial assistance by means of a loan, guarantee or otherwise
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(2) A corporation may give financial assistance by means of a loan, guarantee or otherwise

(c) to a holding body corporate if the corporation is a wholly-owned subsidiary of the holding body
corporate;

74 While s. 44(2) as it then read qualified the prohibition under s. 44(1), it did not serve to supplant the duties of
the directors under s. 122(1) of the CBCA. The Court of Appeal erred in concluding that s. 44(2) served as a blanket
legitimization of financial assistance given by wholly-owned subsidiaries to parent corporations. In our opinion, it is
incumbent upon directors and officers to exercise their powers in conformity with the duties of s, 122(1).

75 Although s. 44(2) authorized certain forms of financial assistance between corporations, this cannot exempt
directors and officers from potential liability under s, 122(1) for any financial assistance given by subsidiaries to the
parent corporation,

76 When faced with the serious inventory management problem, the Wise brothers sought the advice of the vice-
president of finance, David Clement, The Wise brothers claimed as an additional argument that in adopting the solution
proposed by Clement, they were relying in good faith on the judgment of a person whose profession lent credibility to
his statement, in accordance with the defence provided for in s. 123(4)(b) (now s. 123(5)) of the CBCA. The Court of
Appeal accepted the argument. We disagree.

77 The reality that directors cannot be experts in all aspects of the corporations they manage or supervise shows the
relevancy of a provision such as s. 123(4)(b). At the relevant time, the text of s. 123(4) read:

123....

(4) A director is not liable under section 118, 119 or 122 if he relies in good faith on

(a) financial statements of the corporation represented to him by an officer of the corporation or in a
written report of the auditor of the corporation fairly to reflect the financial condition of the corporation;
or

(b) a report of a lawyer, accountant, engineer, appraiser or other person whose profession lends credibility
to a statement made by him,

78 Although Clement did have a bachelor's degree in commerce and 15 years of experience in administration and
finance with Wise, this experience does not correspond to the level of professionalism required to allow the directors to
rely on his advice as a bar to a suit under the duty of care. The named professional groups in s. 123(4)(b) were lawyers,
accountants, engineers, and appraisers. Clement was not an accountant, was not subject to the regulatory overview of
any professional organization and did not carry independent insurance coverage for professional negligence. The title
of vice-president of finance should not automatically lead to a conclusion that Clement was a person "whose profession
lends credibility to a statement made by him." It is noteworthy that the word "profession" is used, not "position". Clement
was simply a non-professional employee of Wise, His judgment on the appropriateness of the solution to the inventory
management problem must be regarded in that light. Although we might accept for the sake of argument that Clement
was better equipped and positioned than the Wise brothers to devise a plan to solve the inventory management problems,
this is not enough, Therefore, in our opinion, the Wise brothers cannot successfully invoke the defence provided by s.
123(4)(b) of the CBCA but must rely on the other defences raised,

C. The Claim under Section 100 of the BIA

79 The trustee also claimed against the Wise brothers under s. 100 of the BIA, That section reads:
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100.(1) Where a bankrupt sold, purchased, leased, hired, supplied or received property or services in a
reviewable transaction within the period beginning on the day that is one year before the date of the initial
bankruptcy event and ending on the date of the bankruptcy, both dates included, the court may, on the
application of the trustee, inquire into whether the bankrupt gave or received, as the case may be, fair market
value in consideration for the property or services concerned in the transaction.

(2) Where the court in proceedings under this section finds that the consideration given or received by the
bankrupt in the reviewable transaction was conspicuously greater or less than the fair market value of the
property or services concerned in the transaction, the court may give judgment to the trustee against the other
party to the transaction, against any other person being privy to the transaction with the bankrupt or against
all those persons for the difference between the actual consideration given or received by the bankrupt and the
fair market value, as determined by the court, of the property or services concerned in the transaction.

80 The provision has two principal elements. First, subs. (1) requires the transaction to have been conducted within
the year preceding the date of bankruptcy. Second, subs. (2) requires that the consideration given or received by the
bankrupt be "conspicuously greater or less" than the fair market value of the property concerned,

81 The word "may" is found in both ss, 100(1) and 100(2) of the BIA with respect to the jurisdiction of the court. In
Standard Trusteo Ltd. (Trustee of) v. Standard Trust Co. (1995), 26 O.R, (3d) 1 (Ont. C.A.), a majority of the Ontario
Court of Appeal held that, even if the necessary preconditions are present, the exercise of jurisdiction under s. 100(1)
to inquire into the transaction, and under s. 100(2) to grant judgment, is discretionary. Equitable principles guide the
exercise of discretion, We agree.

82 Referring to s. 100(2) of the BIA, in Standard Trustco, supra, at p. 23, Weiler J.A. explained that:

When a contextual approach is adopted it is apparent that although the conditions of the section have been satisfied
the court is not obliged to grant judgment. The court has a residual discretion to exercise, The contextual approach
indicates that the good faith of the parties, the intention with which the transaction took place, and whether fair
value was given and received in the transaction are important considerations as to whether that discretion should
be exercised,

We agree with Weiler J.A. and adopt her position; however, this appeal does not turn on the discretion to ultimately
impose liability. In our view, the Court of Appeal did not interfere with the trial judge's exercise of discretion in reviewing
the facts and finding a palpable and overriding error.

83 Within the year preceding the date of bankruptcy, Peoples had transferred inventory to Wise for which the trustee
claimed Peoples had not received fair market value in consideration. The relevant transactions involved, for the most
part, transfers completed in anticipation of the busy holiday season. Given the non-arm's length relationship between
Wise and its wholly-owned subsidiary Peoples, there is no question that these inventory transfers could have constituted
reviewable transactions,

84 We share the view of the Court of Appeal that it is not only the final transfers that should be considered. In fairness,
the inventory transactions should be considered over the entire period from February to December 1994, which was the
period when the new policy was in effect,

85 In Skalbania (Trustee of) v. Wedgewood Village Estates Ltd. (1989), 37 B.C.L.R. (2d) 88 (B.C. C.A.), the test for
determining whether the difference in consideration is "conspicuously greater or less" was held to be not whether it is
conspicuous to the parties at the time of the transaction, but whether it is conspicuous to the court having regard to
all the relevant factors. This is a sound approach. In that case, a difference of $1.18 million between fair market value
and the consideration received by the bankrupt was seen as conspicuous, where the fair market value was $6.6 million,
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leaving a discrepancy of more than 17 percent. While there is no particular percentage that definitively sets the threshold
for a conspicuous difference, the percentage difference is a factor.

86 As for the factors that would be relevant to this determination, the court might consider, inter alia: evidence of the
margin of error in valuing the types of assets in question;-any appraisals made of the assets in question and evidence of the
parties' honestly held beliefs regarding the value of the assets in question; and other circumstances adduced in evidence
by the parties to explain the difference between the consideration received and fair market value: see L.W. Houlden and
G.B. Morawetz, Bankruptcy and Insolvency Law of Canada (3rd ed. (loose-leaf)), vol. 2, at p, 4-114.1,

87 Over the lifespan of the new policy, Peoples transferred to Wise inventory valued at $71.54 million, As of the date of
bankruptcy, it had received $59.50 million in property or money from Wise. As explained earlier, the trial judge adjusted
the outstanding difference down to a balance of $4.44 million after taking into account, inter alia, the-reallocation
of general and administrative expenses, and adjustments necessitated by imported inventory transferred from Wise to
Peoples. Neither party disputed these figures before this Court. We agree with the Court of Appeal's observation that
these findings directly conflict with the trial judge's assertion that Peoples had received no consideration for the inventory
transfers on the basis that the outstanding accounts were "neither collected nor collectible" from Wise. Like Pelletier
J.A., we conclude that the trial judge's finding in this regard was a palpable and overriding error, and we adopt the view
of the Court of Appeal.

88 We are not satisfied that, with regard to all the circumstances of this case, a disparity of slightly more than six percent
between fair market value and the consideration received constitutes a "conspicuous" difference within the meaning of
s. 100(2) of the BIA. Accordingly, we hold that the trustee's claim under the BIA also fails.

89 In addition to permitting the court to give judgment against the other party to the transaction, s. 100(2) of the
BIA also permits it to give judgment against someone who was not a party but was "privy" to the transaction. Given
our finding that the consideration for the impugned transactions was not "conspicuously less" than fair market value,
there is no need to consider whether the Wise brothers would have been "privy" to the transaction for the purpose of
holding them liable under s. 100(2). Nonetheless, the disagreement between the trial judge and the Court of Appeal on
the interpretation of "privy" in s. 100(2) of the BIA warrants the following observations.

90 The trial judge in this appeal had little difficulty finding that the Wise brothers were privy to the transaction within
the meaning of s. 100(2). Pelletier J.A., however, preferred a narrow construction in finding that the Wise brothers were
not privy to the transactions. He held, at para. 136, that:

[TRANSLATION] „. the legislator wanted to provide for the case in which a person other than the co-contracting
party of the bankrupt actually received all or part of the benefit resulting from the lack of equality between the
respective considerations,

To support this direct benefit requirement, Pelletier J.A. also referred to the French version which uses the term ayant
interet. While he conceded that the respondent brothers received an indirect benefit from the inventory transfers as
shareholders of Wise, Pelletier J.A. found this too remote to be considered "privy" to the transactions (paras. 140-41).

91 The primary purpose of s. 100 of the BIA is to reverse the effects of a transaction that stripped value from the estate
of a bankrupt person. It makes sense to adopt a more inclusive understanding of the word "privy" to prevent someone
who might receive indirect benefits to the detriment of a bankrupt's unsatisfied creditors from frustrating the provision's
remedial purpose. The word "privy" should be given a broad reading to include those who benefit directly or indirectly
from and have knowledge of a transaction occurring for less than fair market value. In our opinion, this rationale is
particularly apt when those who benefit are the controlling minds behind the transaction.

92 A finding that a person was "privy" to a reviewable transaction does not of course necessarily mean that the
court will exercise its discretion to make a remedial order against that person. For liability to be imposed, it must be
established that the transaction occurred: (a) within the past year; (b) for consideration conspicuously greater or less
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than fair market value; (c) with the person's knowledge; and (d) in a way that directly or indirectly benefited the person.
In addition, after having considered the context and all the above factors, the judge must conclude that the case is a
proper one for holding the person liable. In light of these conditions and of the discretion exercised by the judge, we find
that a broad reading of "privy" is appropriate,

IV. Disposition

93 For the foregoing reasons, we would dismiss the appeal with costs to the respondents,

Footnotes

* lacobucei J. took no part in the judgment.

Appeal diSnlissed,

Pourvoi rejete.
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